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Judgment

This complaint was received on 08/10/2021 and registered on 18/10/2021 in the office
of the Forum. However, due to pandemic of Covid-19, lockdown was declared by the
Government from 23/03/2021 onwards and it was extended from time to time and
subsequently the guidelines were issued by MERC in that respect. The consumer was
not ready for hearing through Video Conferencing. For these reasons, the matter
could not be heard for long period. After relaxation of lockdown, the matter was
fixed for hearing physically on 05/02/2022. Accordingly, the matter was heard on
05/01/2022 and now the judgment is being given. For these reasons the matter could
not be decided within the time prescribed by the Regulations. Therefore, the delay of
45 days has occurred in deciding this complaint.

The grievance mentioned in this complaint application before this Forum is about
change of tariff from LT(l)-B to LT(IV)-B about the electric connection given to the
premises of the complainant’s flat-premises, situated at 2nd floor, in Shirin Manzil-
building, as described in the electric bill.

The case of the complainant may be stated as under:

The complainant is consumer of a/c no. 343-215-004. He submits that he along with
other five consumers / account holders are occupiers / owners / landlords of the said
building namely Shirin Manzil, which is comprising of ground floor + four floors. They
have been given electric connection for domestic use i.e. tariff category LT-1(B). They
have received a letter of change of tariff from LT-1(B) to LT-IV(B) and these letters are
dtd. 21/10/2020. The electric charges of LT-1 (B) are of lower rates than the charges
pertaining to LT-IV(B) and therefore the complainant and other account holders have
got grievance about such change in the tariff. The Respondent / Licensee has alleged
in these letters that the premises is used as Student’s and Working Men / Women’s
Hostels and therefore the law regarding rates of electric charges applicable to LT-IV
(B) category-user is applicable to the case of the complainant and the other account
holders in the said building.

However, the complainant’s contention is that he has given the premises on Leave &
License basis and there exists Leave & Licenses agreement to this effect between the
landlord and licensee for continuous period of 11 months or more as per Section 24 of
Maharashtra Rent Control Act, 1999. This is observed even by the IGRC of Respondent
in its order dtd. 05/03/2019 that the premises is given on Leave & License basis for
continuously longer period and not for shorter period of a day or two. However,
according to the complainant, despite such recent findings of respondent’s IGRC and
contrary to such findings, now the Respondent is holding the complainant’s premises
falls under the category of accommodation to “All Student or Working Men /Women’s
Hostels”. It is submitted by the complainant that the Respondent has no evidence or
reason to hold so.
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The complainant’s application further contends that the medical officer of health
department of MCGM had on various occasions inspected and found that the premises
is used for residential purpose as per Leave & License Agreement and there exists no
sign of running guest house in the premises. Similarly, the other authorities of police
and fire brigade etc. have observed that the premises is not used as guest house or
hostel for accommodation of persons of various categories for temporary or shorter
period. It is further submitted that in the year 2018, the Municipal Corporation of
Greater Mumbai (for short MCGM) had instituted criminal case bearing number
4102371/55/2018 u/s 394 of Mumbai Municipal Corporation Act regarding the same
subject/allegations of illegal running of lodging and boarding/guest house/hostel
against Shamim Merchant, who one of the consumer-account holders in the said Shirin
Manzil-building. The said case was instituted in the court of the Metropolitan
Magistrate, Mumbai. The learned Metropolitan Magistrate, Mumbai has recently
decided that case and has held that from the facts of the case, the complainant has
not proved that the accused is found carrying the trade of lodging house i.e. activity
of illegal use of residential premises for lodging activity without license on the date of
inspection. It has been held by the learned Magistrate that in the result, the accused is
entitled for the acquittal. The complainant has produced and relied upon copy of the
said order of the learned Metropolitan Magistrate.

For all the aforesaid reasons, the complainant has requested to set aside the
Respondent’s order dtd. 21/10/2020 pertaining to his a/c no. 343-215-004, about
conversion of the tariff category from residential to commercial i.e. from LT-I (B) to
LT-IV (B). The complainant has requested that the Respondent be directed to treat
the complaint within the category of domestic user to whom LT-lI (B) tariff is
applicable.

The Respondent / Licensee has opposed the above case of the complainant. Their
case may be stated as under:

The complainant was given electric connection by the Respondent under the category
of domestic user and accordingly the electric charges were imposed on lesser rates.
However, it is submitted by the respondent in their reply that no letter dt. 21.10 .2020
about change of tariff category from LT (I) TO LT(IV) under the new tariff order is
issued by the respondent to the complainant of this case. It is also mentioned in the
reply of the respondent that presently the tariff is residential as per the tariff order
for FY 2019-2020. However the application of tariff shall be similar with the other
cases registered in CGRF in the same Shirin Mnzil building. Hence the decision of
change of tariff will be taken in the line with the order of CGRF and as per advice
given by legal department of the respondent/licensee for other similar cases
registered by the consumer in the said premises.

For all the above said reasons the Respondent has urged to dismiss the complaint.
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We have heard the submissions of the representatives of the parties. Their respective
submissions may be stated as under:

The representative of the complainant has submitted that the Respondent has no
evidence or documents or record in support of their case that the complainant runs
hostel or guest house by giving the premises to the Students or Working Men / Women.
It is submitted that the Respondent has wrongly relied on proceedings of officials of
the Municipal Corporation who allegedly observed that the premises is used by the
complainant to run guest house for Students or Working Men / Women and therefore
the premises is used for commercial purpose etc. The complainant submits that the
Municipal Corporation’s Medical Officer has number of times reported that there is no
evidence to hold that the premises is being used as guest house. The officials did not
find at any time any register being maintained in the premises for recording visits or
stay of alleged temporary guests or any cash counter existing there to collect daily
charges from the visitors. The complainant’s representative has further submitted that
the Respondent has also wrongly relied on earlier proceedings of the Respondent/
licensee and their authorities regarding the change of tariff. The representative of
the complainant has submitted that the observation of IGRC about complainant giving
the premises to Students or Working Men / Women is interpreted by the Respondent
on wrong footings. The IGRC has not made any observation to mean that the premises
is used for running guest-house or hostel by giving it to persons for stay of short period
of a day or two. The representative of the complainant submits that there is no
material produced by the Distribution Licensee which can be treated as cogent or
conclusive evidence to hold that the premises is used as hostel or guest house for
temporary stay of customers. The case of the Respondent in this regard is based only
on inspection reports of their officials which is not supported by any document or
record or evidence. Merely the report of the inspecting officer does not prove that
the premises is used as guest house or hostel. The complainant has produced and
relied upon copy of the said order of the learned Metropolitan Magistrate. Referring to
it, he has submitted that the learned Magistrate has held that the Municipal
Corporation has failed to prove that the premises is used for business of lodging and
boarding or hostel in contravention of the provisions of MMC Act. It is submitted that
the premises is given by the complainant on Leave & License basis for continuous and
longer period than period of 1-2 days. It is also submitted that the premises given on
Leave & License basis for longer period and not merely for a period of 1-2 days stay,
cannot be treated as guest house or hostel. In support of these submissions, the
representative of the complainant has placed reliance on the observations made in the
following decisions:

i) Prof. Ram Prakash v/s BSES Rajdhani Power Ltd. W.P. (C) No. 10821/2009
i) N.D.M.C. v/s Sohan Lal Sechdev - SCALE 492, (2000) 2 SC
iii) MCGM v/s Mafatlal Industries And Others - AIR 1996 SC 1541

In the case of Prof. Ram Prakash v/s BSES Rajdhani Power Ltd. (supra), Hon’ble Delhi
High Court has observed that letting out the premises on mont to month tenancy is not
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commercial use under the provisions of tariff rules and regulations which are in force
in the state of Delhi. This was observed so while holding that the Distribution
Licensee had not given opportunity of hearing to the consumer before imposing
penalty for misuse of domestic electric connection for commercial use and ultimately
the matter was remanded back to the Distribution Licensee for fresh decision. In the
case of N.D.M.C. v/s Sohan Lal Sachdev (supra), the Hon’ble Supreme Court was
dealing with a question as to whether use of premises for the purpose of guest house
can be termed as domestic use for the purpose of electric charges. The Hon’ble
Supreme Court answered this question in negative in the facts of the said case. The
Hon’ble Supreme Court also referred to its earlier decision given in the case of MCGM
v/s Mafatlal Industries and others in respect of the interpretation of the expression
“exclusively used as a private residential purpose” as used in the Bombay Electricity
Duty Act, 1958. The observations were to the effect that the said expression means
the premises which is used by any person privately for his own residence for sufficient
continuous period and not a premises where a person came and spent a day or night
and then go back. The third decision relied upon by the representative of the
complainant is in the same case of MCGM v/s Mafatlal Ind. as referred above in which
the interpretation to the aforesaid expression “exclusively used as private residential
purpose” was laid down as noted herein earlier.

On the other hand, the representative of the Respondent has submitted that as per
the reply of the respondent presently the tariff of complainant’s account/connection
has not been changed from the category of LT (I) to LT (IV) B, but the respondent will
take decision about the change of tariff category as per the new tariff order in the
line of the decision of CGRF in the cases of other premises in the said Shirin Manzil
building.

Considering the rival contentions of the parties the following points arise for
determination, on which we record our findings as under, for the reasons to follow.

;:)’ Points for determination Findings
’ Whether the complainant has cause of action In negative
to file the instant complaint? g
What order should be passed to dispose off C.omplamt ].S dismissed with
2 . . liberty to file fresh only on
this complaint? . ;
arising of cause of action.

We record reasons for aforesaid findings as under:

From the pleadings and contentions as well as the documents produced by the
parties, we find that the contention of the complainant in the complaint is that the
Respondent has passed an order dtd. 21/10/2020 and thereby the Respondent has
allegedly changed the category of tariff, pertaining to the complainant’s consumer a/c
number, from residential to commercial category. However the complainant has not
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produced Copy of order dtd. 21/10/2020. The respondent has denied that any such
order has been passed so far to change the residential tariff category of the account
of complainant to the commercial tariff category. It is also mentioned in the reply of
the respondent that presently the tariff is residential as per the tariff order for FY
2019-2020. This shows that the complainant has no cause of action about alleged
change in the tariff.

No doubt the respondent has mentioned in its reply that the application of tariffto the
account of the complainant shall be similar with the other cases registered in CGRF in
respect of other premises in the same Shirin Manzil building. The respondent has also
mentioned in its reply that the decision of change of tariff will be taken by the
respondent about the complainant in the line with the order of CGRF in respect of
other premises of the building and as per advice given by legal department of the
respondent/licensee. However, such contention of the respondent does not give any
cause of action to the complainant to seek any relief in the instant complaint. Unless
practically any order is passed or action is taken by the respondent to change the
tariff category of the complainant, the complainant cannot have cause of action to
seek any remedy against such order or action of the respondent. Hence we hold that
the complainant has no cause of action to file the present complaint before this
forum. Therefore we have recorded negative findings on point No.1.

As we have held that the complainant has no cause of action to file the present
complaint before this forum, no relief can be granted to the complainant in the
instant complaint and therefore this complainant will have to be dismissed with the
observation that whenever cause of action is available to the complainant, he shall be
entitled to file fresh complainant. Therefore, accordingly we have answered point
(2). Hence, we pass the following order.

ORDER
The grievance no. S-C-449-2021 dtd. 18/10/2021 stands dismissed, with observations
that whenever cause of action is available to the complainant, he shall be entitled to

file fresh complaint

Copies of this order be given to all the concerned parties.

Sd/- Sd/- Sd/-
(Shri. S.S. Bansode) (Smt. Anagha A. Acharekar) (Shri S.A. Quazi)
Technical Member Independent Member Chairman



